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STATE OF ILLINOIS
Pollution Control Board

COMMENTS OF THE SIERRACLUB AND THE ENVIRONMENTAL LAW AND
POLICY CENTER ON THE PROPOSED RULE

TheEnvironmentalLaw and PolicyCenterandtheSierraClub supporttheBoard’sProposed
Rule in its SecondFirst NoticeofApril 7, 2005 to adopta 3.75 pCi/L standardfor thestate.

However,theproposedexceptionto thestandardto allow a combinedradiumstandardof 30
pCi/L in a onemile mixing zonein streamsegmentsthat receivedischargefrom publicly owned
treatmentworks (“POTWs”) receivingwastewaterdischargefrom public drinking watersupplies
usinggroundwaterwith ahigh radiumconcentrationshouldnotbe adopted.Economic
considerationscannotproperlybetakeninto accountin settingwaterqualitystandardsexceptin
very limited circumstancesnot applicableto this proceeding.Moreover,evenif economicfactors
could properlybetakeninto accountin this proceeding,therehasbeenno showingthat allowing
an exceptionto thegeneralstandardis necessaryto avoid imposition of an unusuallycostly
regulatoryburden. Indeed,datafrom theCity of Joliet showthat thereis no greatregulatory
burdenthat would justify an exceptionfrom protectiveradiumstandards.

Further,we also againraiseconcernsthat theBoardaddressthe issueofthebuildupofradiumin
streamsedimentsandproposestepsto be taken.

I. TheBoard’sproposalto adopt a 3.75 pCi/L water quality standard will protect aquatic
life from soluble forms of radium.

We supporttheBoard’sorderto retaina waterqualitystandardfor radiumfor Illinois’general use
watersandtheLakeMichiganbasindesignedbeprotectiveof bothhumanhealthandthe
environment.TheBoard’sproposedstandardof 3.75 pCi/L for combinedradium226 and228 or
lesswould meetthebiota doselimit of 0.1 rad/dayfor ripariananimals.This standardis
necessaryto protectripariananimalsfoundin Illinois, like theriver otter(only recentlyremoved
from thelist ofIllinois EndangeredandThreatenedspecies)andraccoons.



II. The proposalfor a different standard for stream segmentsdownstream of POTWs
should not be adopted.

A. Economicconsiderationsmaynotproperlybe takeninto accountin developingIllinois
numericstandardsapplicableto generalusewaters.

Waterquality standardshavethreeelements;designationofusesof waterbodies,“criteria” to
protectthoseusesandan antidegradationpolicy. 40 CFR 1 3 1.6.’ For example,aparticularriver
might havethedesignatedusesof aquaticlife, swimmingandfishing. State“criteria” or
“standards”(numericor narrative)applicableto that watermustbeprotectiveof thoseuses.40
CFR 131.11(a);NaturalResourcesDefenseCouncil v. U.S. EPA, 16 F.3d 1395, 1401 (

4
tI~Cir.

1993) (statecriteriamustbe“scientifically defensible”and“protectiveofdesignateduses”).

In Illinois almostall watersaredesignatedas“generaluse” and,thus, areto be protectedfor
aquaticlife, wildlife, agriculturaluseandprimarycontact.35 III. Adm. Code302.202.Although
Illinois’ “generaluse” categoryis ratherbulky, it is appropriatethat almostall Illinois watersare
to he protectedfor aquaticlife, wildlife, fishing andswimming.TheCleanWaterAct establishes
a presumptionthat all ofthenation’swatersareor areto become“fishableandswimmable.”See
33 U.S.C. §1251(a)(2);KansasNaturalResourceCouncil,Inc. v. \Vhitman,255 F. Supp. 1208,
1209(D. Kan. 2003).

Theonly wayin which theapplicablefederalregulationsallow considerationof economicfactors
in settingwaterqualitystandardsrelatesto designationof usesfor particularwaterbodiesfor
which it is soughtto rebutthepresumptionthat all waterbodiesareto befishableand
swimmable.Under40 C.F.R. 131.10(g)(6),a statemayremovea designateduse(thatis not an
existinguse)if it is shownthat pollution controlsneededto protectthat usewould “result in
substantialand widespreadeconomicandsocial impact.”

On theotherhand,economicfactorsmaynot be takeninto accountin settingthenumeric
standardsthat areprotectiveofuses.Waterquality criteriathatprotectthedesignateduses“must
be basedon asoundscientificrationale” andmustprotectthe“mostsensitiveuse.” 40 C.F.R.
131.11(a);seealso, Peopleofthe Stateof Illinois v. IPCB, 103 III. 2d 441, 469 N.E. 2d 1102,
1108 (Ill. 1984).Economicfactorsareirrelevantto settingsuchcriteria. MississippiCommission
on NaturalResourcesv. Costle,625 F.2d 1269, 1277 (

5
th Cir. 1980)

Thereis an unfortunateambiguityin waterquality standardsterminologyin that theterm
“criteria” is usedin theregulations,literatureandcaselawboth to describetherecommended
numericvaluesthat U.S. EPAdevelopsasguidancefor thestatesin developingstandardsto
protectparticularusesandto theportionof thelegally bindingstatestandardsthat specilS’those
values.Thisproceedinginvolvesdevelopingthestate“criteria” or standardfor radium.Partof
thereasonthat it hasbeenso difficult to do this is that U.S. EPA hasnot developedany
recommended“criteria” documentto assistIllinois in developinga statestandard.
2 Many statesbreakdowntheir usecategoriesandapplydifferentcriteriato thosecategories.For
example,manystatesdistinguishwarm waterfisheriesandcold waterfisheries.
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In short, if therewereevidencein therecordin this proceedingthat adoptionofprotectiveradium
standardswould imposeoverwhelmingcostson somedisehargers,that informationwould not be
importanthere.3But therehasbeenno suchevidence.

B. Thereis no evidencethat it would becostly to complywith the3.75 pCi/L standardanywhere.

Thehearingrecorddoesnotcontainany testimonyshowingthat complyingwith the3.75 pCi/L
standardwould becostly for anydischargerandcontainssometestimonythatit would notbe.

New post-hearingdatasuggestthat theBoard’sproposalto establisha30 pCi/L combined
radium226 and228 limit in amixing zoneup to onemile downstreamfrom thepoint of POTW
dischargeto providerelief for POTWswould not saveanyonemuchmoney.On May 13, 2005
theCity of Joliet filed a motion for theextensionof thepublic commentperiodon theBoard’s
ProposedRuleand SecondFirst Notice.Theyneededthetime to performradiumsamplingon
influent andeffluent samplesfrom variouscommunitiesthat utilize groundwatercontaining
radiumin excessof3.75 pCi/L andto do somein-streamsampling.Wehavebeenprovideda
copyof their results.It is informativeto notethat thehighestlevel ofcombinedradium226 and
228 found in POTWeffluent was7.4 pCi/L from CommunityA. In-streamlevelsofcombined
radiumwerelessthan 1.5 pCi/L at all locationstested.Not knowing thenatureofthewater
bodiesto which communitiesA & B dischargeandwith theuncertaintyin theMonmouthdata,
we cannotcommenton thosedischargers.For therestofthedischargestested,it appearsthat the
communitieswould he ableto meetthe3.75 pCi/L standardwith a standardmixing zone,if
needed.Thesenewdatasuggestthereis not evena substantialeconomicreasonfor thespecial 30
pCi/L mixing zoneincludedin theBoard’sProposedRule.

III.The Board should require sedimentmonitoring downstream of disehargersthat require
a mixing zone.

We supporttheBoard’sfinding that theDOE technicalstandardprovidesthenecessaryguidance
to establishawaterquality standardfor radium226 and228 applicableto generalusewatersand
theLakeMichiganbasin.However,wenotetheproposedstandardof3.75 pCi/L for combined
radium226 and228 would meetthebiota doselimit of 0.1 rad/dayfor ripariananimalsonly if
the levelsof combinedradiumin sedimentremainbelow 190 pCi/g. (SeeExhibit 9 ofthe
December8, 2004posthearingcommentsoftheEnvironmentalLaw and PolicyCenterandthe
SierraClub.) Thereforewe recommendthat theBoarddirect theAgencyto requireregular
monitoringofthestreamsedimentin any POTWpermit for which theygrant amixing zonefor
radium.Regularmonitoringof thesedimentata pointoutsideoftheprescribedmixing zone
would ensurethatradiumparticleswerenot buildingup in thesedimentso that thebiotadose
limit of 0.1 rad/daywasexceeded.

~It might be relevantto a proceedingrelatingto re-designationoftheuseofaparticularwater
bodypursuantto a useattainabilityanalysisconductedunder40 CFR 131 .10(g).
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IV. The ELPC and Sierra Club do not object to the Board considering the suggestionby
U.S. EPA to settheradiumstandardasan averagevalueovera periodof time.

In PublicComment#41, LindaHoist, Chiefof theWaterQuality BranchatUSEPARegionV,
suggeststhat it maybebetterto “expressthestandardasan averagevalueover someperiodof
time to reflect theconcernover longer-termexposure,ratherthana valuethat canneverbe
exceeded.”If theBoard choosesto do this,thenMs. Hoist indicatesthat theBoardmustalso
“establisha SpCi/L PublicandFoodProcessingWaterSupplystandardas an instantaneous
maximumstandardfor public watersupply intakes.”

ELPC andtheSierraClub do not objectto U.S. EPA’s suggestion.Weagreethat a radiumwater
quality standardthat is an averagevalueoversomeperiodoftime addressesthegoal to not
exceedthebiota doselimit of 0.1 rad/dayfor riparian animals.However,we alsobelievethat if
suchan approachis taken,it is evenmoreimperativethat any dischargergrantedamixing zone
be requiredto periodicallymonitor the in-streamsedimentoutsideofthat zone.

CONCLUSION

TheBoard shouldadoptthe3.75 pCi/L standard.Theexceptionallowing a weakerstandard
downstreamof certainPOTWdischargesshouldbedeleted.Action is neededto preventbuild-up
of radioactivesedimentsin Illinois watersreceivingradiumladendischarges.

Albert Ettinger
ELPC - SeniorStaffAttorney
Illinois ChapterSierraClub - WaterIssuesCoordinator

CynthiaSkrukrudPh.D.
Illinois ChapterSierraClub - CleanWaterAdvocate
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CERTIFICATE OF SERVICE

I, Albert F. Ettinger,certify that on August 15, 2005, I filed theattachedCOMMENTS OF THE
SIERRA CLUB AND TUE ENVIRONMENTAL LAW AND POLICY CENTERON THE
PROPOSEDRULE. An original and9 copieswas filed, on recycledpaper,with theIllinois
Pollution Control Board,JamesR. ThompsonCenter,100 WestRandolph,Suite 11-500,
Chicago,IL 60601,and copieswereservedvia United StatesMail to thoseindividualson the
includedservicelist.

DATED: August iS, 2005

EnvironmentalLaw & Policy Center
35 East Wacker Drive, Suite 1300
Chicago,IL 60601
312-795-3707

Albert F. Ettinger(Reg. No. 3125045)
Counselfor EnvironmentalLaw & Policy
Centerand SierraClub
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