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The Environmental Law and Policy Center and the Sierra Club support the Board’s Proposed
Rule in its Second First Notice of April 7, 2005 to adopt a 3.75 pCi/L standard for the state.

However, the proposed exception to the standard to allow a combined radium standard of 30
pCI/L in a one mile mixing zone in stream segments that receive discharge from publicly owned
treatment works (“POTWSs”) receiving wastewater discharge from public drinking water supplies
using groundwater with a high radium concentration should not be adopted. Economic
considerations cannot properly be taken into account in setting water quality standards except in
very limited circumstances not applicable to this proceeding. Moreover, even if economic factors
could properly be taken into account in this proceeding, there has been no showing that allowing
an exception to the general standard is necessary to avoid imposition of an unusually costly
regulatory burden. Indeed, data from the City of Joliet show that there is no great regulatory
burden that would justify an exception from protective radium standards.

Further, we also again raise concerns that the Board address the issue of the buildup of radium in
stream sediments and propose steps to be taken.

I. The Board’s proposal to adopt a 3.75 pCV/L. water quality standard will protect aquatic
life from soluble forms of radium.

We support the Board’s order to retain a water quality standard for radium for Illinois’general use
waters and the Lake Michigan basin designed be protective of both human health and the
environment. The Board’s proposed standard of 3.75 pCi/L for combined radium 226 and 228 or
less would meet the biota dose limit of 0.1 rad/day for riparian animals. This standard is
necessary to protect riparian animals found in Illinois, like the river otter (only recently removed
from the list of lllinois Endangered and Threatened species) and raccoons.



II. The proposal for a different standard for stream segments downstream of POTWs
should not be adopted.

A. Economic considerations may not properly be taken into account in developing Illinois
numeric standards applicable to gencral use waters.

Water quality standards have three elements; designation of uses of water bodies, “criteria” to
protect those uses and an antidegradation policy. 40 CFR 131 .6.! For example, a particular river
might have the designated uses of aquatic life, swimming and fishing. State “criteria” or
“standards” (numeric or narrative) applicable to that water must be protective of those uses. 40
CFR 131.11(a};, Natural Resources Defense Council v. U.S. EPA, 16 F.3d 1395, 1401 (4th Cir.
1993} (state criterta must be “scientifically defensible” and “protective of designated uses™).

In Illinois almost all waters are designated as “general use™ and, thus, are to be protected for
aquatic life, wildlife, agricultural use and primary contact. 35 Iil. Adm. Code 302.202. Although
[llinois’ “general use” category is rather bulky’, it is appropriate that almost all Illinois waters are
to be protected for aquatic life, wildlife, fishing and swimming. The Clean Water Act establishes

a presumption that all of the nation’s waters are or are to become “fishable and swimmable.” See
33 U.S.C. §1251(a)(2); Kansas Natural Resource Council, Inc. v, Whitman, 255 F. Supp. 1208,
1209 (D. Kan. 2003).

The only way in which the applicable federal regulations allow consideration of economic factors
in setting water quality standards relates to designation of uses for particular water bodies for
which it is sought to rebut the presumption that all water bodies are to be fishable and
swimmable. Under 40 C.F.R. 131.10 (g)(6), a state may remove a designated use (that is not an
existing use) if it is shown that pollution controls needed to protect that use would “result in
substantial and widespread economic and social impact.”

On the other hand, economic factors may not be taken into account in setting the numeric
standards that are protective of uses. Water quality criteria that protect the designated uses “must
be based on a sound scientific rationale” and must protect the “most sensitive use.” 40 C.F.R.
131.11{a); see also, People of the State of Illinois v. IPCB, 103 11l. 2d 441, 469 N.E. 2d 1102,
1108 (Ill. 1984). Economic factors are irrelevant to setting such criteria. Mississippi Commission
on Natural Resources v. Costle, 625 F.2d 1269, 1277 (5th Cir. 1980)

! There is an unfortunate ambiguity in water quality standards terminology in that the term
“criteria” is used in the regulations, literature and caselaw both to describe the recommended
numeric values that U.S. EPA develops as guidance for the states in developing standards to
protect particular uses and to the portion of the legally binding state standards that specify those
values. This proceeding involves developing the state “criteria” or standard for radium. Part of
the reason that it has been so difficult to do this is that U.S. EPA has not developed any
recommended “criteria” document to assist Illinois in developing a state standard.

? Many states break down their use categories and apply different criteria to those categories. For
example, many states distinguish warm water fisheries and cold water fisheries.



In short, if there were evidence in the record in this proceeding that adoption of protective radium
standards would impose overwhelming costs on some dischargers, that information would not be
important here.” But there has been no such evidence.

B. There is no evidence that it would be costly to comply with the 3.75 pCi/L standard anywhere.

The hearing record does not contain any testimony showing that complying with the 3.75 pCi/L
standard would be costly for any discharger and contains some testimony that it would not be.

New post-hearing data suggest that the Board’s proposal to establish a 30 pCi/L combined
radium 226 and 228 limit in a mixing zone up to one mile downstream from the point of POTW
discharge to provide relief for POTWs would not save anyone much money. On May 13, 2005
the City of Joliet filed a motion for the extension of the public comment period on the Board’s
Proposed Rule and Second First Notice. They needed the time to perform radium sampling on
influent and eftluent samples from various communities that utilize groundwater containing
radium in excess of 3.75 pCi/L and to do some in-stream sampling. We have been provided a
copy of their results. It is informative to note that the highest level of combined radium 226 and
228 found in POTW eftluent was 7.4 pCi/L from Community A. In-stream levels of combined
radium were less than 1.5 pCV/L at all locations tested. Not knowing the nature of the water
bodies to which communities A & B discharge and with the uncertainty in the Monmouth data,
we cannot comment on those dischargers. For the rest of the discharges tested, it appears that the
communities would be able to meet the 3.75 pCi/L standard with a standard mixing zone, if
needed. These new data suggest there is not even a substantial economic reason for the special 30
pCi/L mixing zone included in the Board’s Proposed Rule.

II1. The Board should require sediment monitoring downstream of dischargers that require
a mixing zone.

We support the Board’s finding that the DOE technical standard provides the necessary guidance
to establish a water quality standard for radium 226 and 228 applicable to general use waters and
the Lake Michigan basin. However, we note the proposed standard of 3.75 pCi/L for combined
radium 226 and 228 would meet the biota dose limit of 0.1 rad/day for riparian animals only if
the levels of combined radium in sediment remain below 190 pCi/g. (See Exhibit 9 of the
December 8, 2004 posthearing comments of the Environmental Law and Policy Center and the
Sierra Club.) Therefore we recommend that the Board direct the Agency to require regular
monitoring of the stream sediment in any POTW permit for which they grant a mixing zone for
radium. Regular monitoring of the sediment at a point outside of the prescribed mixing zone
would ensure that radium particles were not building up in the sediment so that the biota dose
limit of 0.1 rad/day was exceeded.

3 1t might be relevant to a proceeding relating to re-designation of the use of a particular water
body pursuant to a use attainability analysis conducted under 40 CFR 131.10(g).



IV.The ELPC and Sierra Club do not object to the Board considering the suggestion by
U.S. EPA to sct the radium standard as an average value over a period of time.

In Public Comment #41, Linda Holst, Chief of the Water Quality Branch at USEPA Region V,
suggests that it may be better to “express the standard as an average value over some period of
time to reflect the concern over longer-term exposure, rather than a value that can never be
exceeded.” If the Board chooses to do this, then Ms. Holst indicates that the Board must also
“establish a 5 pCi/L Public and Food Processing Water Supply standard as an instantaneous
maximum standard for public water supply intakes.”

ELPC and the Sierra Club do not object to U.S. EPA’s suggestion. We agree that a radium water
quality standard that is an average value over some period of time addresses the goal to not
exceed the biota dose limit of 0.1 rad/day for riparian animals. However, we also believe that if
such an approach is taken, it is even morc imperative that any discharger granted a mixing zone
be required to periodically monitor the in-stream scdiment outside of that zone.

CONCLUSION

The Board should adopt the 3.75 pCi/L standard. The exception allowing a weaker standard
downstream of certain POTW discharges should be deleted. Action is needed to prevent build-up
of radioactive sediments in Illinois waters receiving radium laden discharges.

Albert Ettinger
ELPC - Senior Staff Attorney
Illinois Chapter Sierra Club - Water [ssues Coordinator

Cynthia Skrukrud Ph.D.
llinois Chapter Sierra Club - Clean Water Advocate
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